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)
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II. STATEMENT OF THE CASE
A.

Nature of the Case

This is an appeal from the denial of a petition for post-conviction relief. R 141-145. The
order denying relief should be reversed and the matter remanded for further proceedings because
the district court failed to address all the claims in the petition. The district court failed to rule on
Appellant Heriberto Sarabia's claims of ineffective assistance of appellate counsel and
prosecutorial misconduct. And, the district court failed to rule on many of the sub-claims within
Mr. Sarabia's claim of ineffective assistance of trial counsel.
B.

Procedural History and Statement of Facts

Following a jury trial, Mr. Sarabia was convicted of one count of felony injury to a child
and three counts oflewd conduct. R 5-6. He filed a direct appeal, wherein appellate counsel
challenged only the length of his sentence. Relief was denied. R 10. Thereafter, Mr. Sarabia
filed a timely petition for post-conviction relief. R 5-17.
Mr. Sarabia' s pro se petition raised the following claims: 1) ineffective assistance of trial
counsel; 2) ineffective assistance of appellate counsel; and 3) prosecutorial misconduct. R 5-17.
Mr. Sarabia accompanied his petition with a motion for appointment of counsel and a
motion for an order taking judicial notice of the record, transcripts and PSI in the underlying
criminal case. R 3 7-4 3.
The State filed an answer. R 46-50.
Thereafter, the district court appointed counsel to represent Mr. Sarabia. R 51-52. And,
the Court granted the motion to take judicial notice of the record, transcripts and PSI in the
underlying criminal case. R 86.

The State filed a motion for summary dismissal. R 74-81. Mr. Sarabia filed a
memorandum in opposition to the State's motion. At no point in that memorandum did he
withdraw or concede any of his claims. R 96-103. The State then filed a response to Mr.
Sarabia's memorandum. R 104-111.
Several months later, the district court held a status conference. At that time, the court
denied the State's motion for summary dismissal:
Prosecuting Attorney: Has the court -- maybe I missed it - have we had a decision
on our motion for motion for summary dismissal already, Judge?
Court: Well, I think we do need to set this for evidentiary hearingProsecuting Attorney: Okay.
Court: - based on the nature of the allegations, and so we can address those
issues, but a review of - the fact that this case went to trial puts it in a different
context and just about necessitates us proceeding.
Your briefing will be considered in conjunction with the evidentiary hearing.
Tr. 2/11/13, p. 7, In. 2-15.
Thereafter, an evidentiary hearing was held. Tr. 5/2/13.
During the hearing, Mr. Sarabia did not withdraw any of his claims. Tr. 5/2/13.
Following the hearing, the district court entered written findings of fact, conclusions of
law and order denying post-conviction relief. R 132-140. The court's order holds that Mr.
Sarabia did not establish ineffective assistance of trial counsel. R 140. However, as will be set
out below, the court did not address all the sub-allegations of Mr. Sarabia's trial counsel claim.
Furthermore, the court did not address Mr. Sarabia' s claim of ineffective assistance of appellate
counsel or his claim of prosecutorial misconduct. R 132-140.
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This appeal timely followed. R 141-145.

III. ISSUE PRESENTED FOR REVIEW
Is reversal required because the district court failed to rule on all of Mr. Sarabia's claims
in post-conviction?

IV. ARGUMENT
A.

Reversal is Required Because the District Court Failed to Rule on all of
Mr. Sarabia's Post-Conviction Claims

A district court abuses its discretion and creates reversible error when it fails to issue a
ruling on matters before it. Dawson v. Cheyovich Family Trust, 149 Idaho 375,380,234 P.3d
699, 704 (2010). Because the district court did not rule on all the claims before it, the order
denying post-conviction relief must be reversed.
Mr. Sarabia's claims as set out in the petition, R 8-14, and their resolution or lack thereof
by the district court, R 132-140, are set out below. The numbering scheme used by Mr. Sarabia
in his petition is followed below. Mr. Sarabia's claims and sub-allegations are set out in standard
font and the district court's ruling or lack thereof is set out in italics.
First Cause of Action
Ineffective Assistance of Counsel

10. Failure to investigate and prepare for trial. R 8-10. District court addressed
in part, did not address in part. R 132-140.
A. Counsel failed to develop a cogent defense strategy prior to
trial. R 8. District court did not address. R 132-140.
B. Counsel precluded Mr. Sarabia from pleading guilty to Count I
of the indictment. R 8. District court found that Mr. Sarabia
never told counsel he wished to enter a guilty plea. R 136-137.
C. Counsel did not arrange for an interpreter to assist in pre-trial
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communications. R 8. District court did not address. R 132-140.
D. Counsel neglected to meet with any of State's witnesses prior
to trial to discern the nature of their testimony prior to making
critical decisions regarding trial strategy. R 8. District court did
not address. R 132-140.

E. Counsel failed to meet with State's medical expert to examine
his opinions and theories and assess the feasibility of challenging
his qualifications. R 8. District court did not address. R 132-140.

11. Failure to hire investigator to identify and interview potential witnesses.
District court did not address. R 132-140.
A. Counsel hired no investigator and did no independent
investigation to fully explore and determine the facts and
circumstances of the case. R 8-9. District court did not address.
R 132-140.
B. Counsel failed to conduct any pre-trial interviews with State's
witnesses. R 9. District court did not address. R 132-140.
12. Failure to call important defense witnesses. R 9. District court addressed in
part, did not address in part. R 132-140.
A. Counsel failed to interview essential defense witnesses and
failed to call Mr. Sergio Salazar, who was alleged to have
previously abused the complaining witness. R 9. District court
found that even if counsel was deficient in not calling Mr. Salazar
to testify, Mr. Sarabia did not establish prejudice. R 139-140. 1
B. Counsel did not contact or attempt to contact Detective Rodarte
who had essential information relevant to this case. R 9. District
court did not address. R 132-140.
13. Failure to investigate or present expert testimony regarding mental and
emotional state of complaining witness after previous allegations of sexual abuse.
R 9. District court did not address. R 132-140.

The district court also found no deficient performance and no prejudice in the failure to
call Elena Fernandez to testify. R 138-139. Ms. Fernandez is not mentioned in Mr. Sarabia's
petition. R 5-17.
1
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A. Counsel failed to determine the extent or effects of
psychological trauma sustained in previous incident of sexual
misconduct and failed to consult with physician or expert in field
of false accusations following actual incidents of abuse. R 9.
District court did not address. R 132-140.
B. Counsel did not seek or obtain a court ordered psychological
evaluation of the complaining witness. R 9. District court did not
address. R 132-140.
14. Trial counsel neglected to subject State's case to meaningful adversarial
testing. R 9-10. District court did not address. R 132-140.
A. Counsel failed to exercise due diligence or present a robust
defense of his client due to the repugnant nature of Counts II-IV. R
9. District court did not address. R 132-140.
B. The cumulative effect of the above errors abandoned Mr.
Sarabia to the allegations of a troubled adolescent and the
subjective motivations of the prosecutor. R 10. District court did
not address. R 132-140.
Second Cause of Action
Ineffective Assistance of Appellate Counsel
15. Appellate counsel failed to adequately review the trial record or present on
appeal an issue regarding the denial of Mr. Sarabia's right to testify. R 10-11.
District court did not address. R 132-140.
A. Mr. Sarabia advised counsel he wanted to testify, although
counsel advised against it. Mr. Sarabia did not testify. A structural
error resulted when the district court failed to inquire as to whether
Mr. Sarabia wanted to testify or in the alternative to determine
whether his not testifying was an informed decision arrived at
knowingly and intelligently. R 10. District court did not address.
R 132-140.
B. Appellate counsel failed to adequately review the trial record
and discover that Mr. Sarabia had not waived his right to testify.
Counsel failed to raise this error on appeal. This was deficient and
prejudicial as the issue was significantly stronger than the
excessive sentence issue that was raised. This violated Mr.
Sarabia' s Fifth and Sixth Amendment rights as well as Art. I, § 13
5

of the Idaho Constitution. R 10-11. District court did not address.
R 132-140.

Third Cause of Action
Prosecutorial Error
16. Mr. Sarabia was denied a fair trial by the State's presentation of perjured
testimony. R 11. District court did not address. R 132-140.
A. False testimony from the complaining witness was presented to
secure the conviction. The complaining witness committed perjury
in alleging that Mr. Sarabia sexually abused her. Newly discovered
evidence presents serious questions concerning the witness, the
veracity of her prior testimony, and the finding of guilt. R 11.
District court did not address. R 132-140.
B. In bad faith, the prosecutor knowingly presented unreliable
testimony from the complaining witness. Had this not happened,
the likely result would have been acquittal. R 11. District court
did not address. R 132-140.
17. The prosecutor engaged in misconduct when she urged the jury to consider
evidence admitted for a limited purpose under IRE 404(b) for an improper
purpose, namely as indicative of Mr. Sarabia's bad character. R 11-12. District
court did not address. R 132-140.
A. Mr. Sarabia's rights to a fair trial and due process were
abridged by prosecutorial misconduct during closing. R 11-12.
District court did not address. R 132-140.
B. The district court admitted evidence regarding drug trafficking
under IRE 404(b). The prosecutor committed misconduct in the
references to this evidence during closing. R 11-12. District court
did not address. R 13 2-14 0.
C. The prosecutor committed misconduct and trial counsel failed
to object. Mr. Sarabia was prejudiced by the failure to object. By
presenting false testimony and capitalizing on it in closing, the
state denied Mr. Sarabia his due process right to a fair trial. R 13.
District court did not address. R 132-140.
18. Law enforcement and prosecuting officials destroyed material evidence. R
I 4. District court did not address. R 132-140.
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A. During the initial investigation, law enforcement learned of
electronically stored information and tangible things, to wit:
photographs, writings, telephone records, text messaging records,
internet/social networking records and other data complications
from which information was retrieved and subsequently destroyed
on instructions given by the police and prosecutors. The
information was material to a proper determination of guilt or
innocence. R 14. District court did not address. R 132-140.
B. The acts of law enforcement and police in instructing the
complaining witness to eliminate or destroy potentially exculpatory
evidence amounts to outrageous governmental conduct. It is a
violation of due process per the Fifth Amendment and Article 1,
Sec. 13, of the Idaho State Constitution. R 14. District court did
not address.
The failure to rule on matters presented to it is an abuse of a district court's discretion.

Dawson v. Cheyovich Family Trust, supra, citing Montgomery v. Montgomery, 147 Idaho 1, 6-7,
205 P.3d 650, 655-56 (2009) (holding that the trial court abused its discretion by failing to rule
on the admissibility of certain evidence prior to granting summary judgment); Miramar Hotel

Corp. v. FrankB. Hall & Co. OJCalifornia, 163 Cal.App.3d 1126, 210 Cal.Rptr. 14, 115 (1985)
(holding that "a trial court's failure to issue a [ruling] when there has been a timely request
therefor is per se reversible error.").

Dawson further holds that even if the district court's silence is treated as a tacit denial of
a litigant's request, the court's unsupported denial is still an abuse of discretion. Dawson, supra,

citing Guitierrez v. Mass. Bay Transp. Auth., 437 Mass. 396, 772 N.Ed.2d 552,560 (2002). As
stated by the Idaho Supreme Court, "The district court's failure to rule on the motion leaves this
Court without an adequate basis upon which to understand the premise behind the district court's
determination, and thus the district court abused its discretion by failing to issue a ruling[.]"

Dawson, supra.
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Here, the district court failed to rule on most of Mr. Sarabia's claims of ineffective
assistance of trial counsel and all of his claims of ineffective assistance of appellate counsel and
prosecutorial misconduct. This was an abuse of discretion which requires the reversal of the
order denying post-conviction relief.

V. CONCLUSION
For the reasons set forth above, Mr. Sarabia requests that the order denying postconviction relief be reversed and the matter remanded for further proceedings.

~

Respectfully submitted thiso2S-day ofNovember, 2013.

Deborah Whipple
Attorney for Heriberto Sarabia
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